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A. IDENTITY OF PETITIONER 

Petitioner Juan Otero Torres, appellant below, asks this 

Court to accept review of the Court of Appeals' decision 

terminating review that is designated in part B of this petition. 

B. DECISION OF THE COURT OF APPEALS 

Otero Torres seeks review of the unpublished opinion of the 

Court of Appeals in cause number No. 58172-8-II, 2024 WL 

4853582, filed November 21, 2024. A copy of the decision is 

m Appendix A at pages A-1 through A-14. 

C. ISSUE PRESENTED FOR REVIEW 

A warrantless search cannot be justified as consensual 

unless consent is freely and voluntarily given. Should this Court 

grant review where Mr. Otero Torres allegedly "consented" to a 

search of his truck after being placed in custody by police and 

where Otero Torres appeared intoxicated and where the State 

presented no evidence as to his intelligence or level of education, 

which are factors bearing on the voluntariness of his consent? 

D. STATEMENT OF THE CASE 

In this case, the trial court erred by concluding that Otero 



Torres consented to the search of his truck after being stopped by 

police early on September 15, 2022. lRP at 105-09; CP at 215-

21 (CrRFindings of Fact and Conclusions of Law). A trial court's 

denial of a motion to suppress is reviewed to determine whether 

substantial evidence supports the factual findings, and if so, 

whether the findings support the conclusions of law. State v. 

Garvin, 166 Wn.2d 252, 249, 207 P.3d 1266 (2009). 

Defense counsel filed a motion to suppress a shotgun found 

during a warrantless search of the interior of Otero Torres' truck. 

CP at 53-55. Report of Proceedings (RP) at 7-51, 89-110. 

Lakewood police officer Matthew Leitgeb was dispatched 

to a report of an argument between a man and a woman at a 

residence in Lakewood, Washington early on September 15, 2022. 

lRP at 16. Before arriving at the residence, he was told that the 

man had left the residence in a truck with a firearm in his 

possession. 1 RP at 16-18. Officer Leitgeb had seen a grey truck 

at an intersection near the residence and saw the truck run a stop 

sign. lRP at 16. After being advised that the man had left in a grey 

pickup truck, he went to look for the truck he had seen earlier. 1 RP 

2 



at 16. 

Officer Daniel Pyon located the grey truck, stopped the 

vehicle, conducted a "high risk stop" and placed Otero Torres 

under arrest. lRP at 18-19. Otero Torres was searched and 

handcuffed, and Officer Leitgeb read Miranda warnings from a 

card. lRP at 25. He said that Otero Torres had slurred speech 

and appeared to be intoxicated, but was able to answer questions. 

lRP at 26. 

Mr. Otero Torres agreed to talk to police and said that the 

shotgun had been in his truck all day and denied taking it into the 

house and denied threatening Ms. Mackey with the weapon. lRP 

at 29. He acknowledged to police that the gun was in his truck. 

lRP at 30. Officer Leitgeb told Mr. Otero Torres that he wanted 

to get the shotgun out of the truck and advised him of his Ferrier 

warnings. lRP at 30. Officer Leitgeb stated that he believed that 

he had a basis to get a warrant to search the truck. lRP at 32. He 

testified that Mr. Otero Torres asked several questions about 

refusing to give consent to search and that he explained that the 

warnings, including the option to refuse consent to search. lRP at 
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33. He stated that Mr. Otero Torres asked what would happen if 

he refused consent to search and Officer Leitgeb said that he would 

apply for a search warrant. lRP at 33. Officer Leitgeb said that 

Mr. Otero Torres said that he could search for and remove the 

shotgun. 1 RP at 3 3. 

The trial court ruled that Mr. Otero Torres was in custody 

and that he was given his Miranda and Ferrier warnings. lRP at 

107. The court found that his statements were admissible and were 

knowingly, voluntarily, and intelligently made and that alcohol did 

not affect his ability to understand or give consent. lRP at 109, 

110. CP at 211-14 (CrR 3.5 Findings of Fact and Conclusions of 

Law). 

The court found that the officers saw the shotgun by looking 

through the truck windows and shining flashlights into the truck 

interior. lRP at 107. The court found that Mr. Otero Torres 

asked questions and engaged in conversation with the officer and 

acknowledged that there was a shotgun in the truck. lRP at 110. 

The court found that alcohol did not influence his decision to give 

consent to search the truck cab and the shotgun was admissible. 

4 



lRP at 110. Findings of fact and conclusions of law were entered 

on May 5, 2023. CP at 215-21. 

On direct review Otero Torres appealed his convictions for 

for assault in the second degree and unlawful possession of a 

firearm, arguing that the trial court erred in denying his motion 

to suppress the shotgun found in his truck because it was the 

product of an unlawful search and seizure, and that he received 

ineffective assistance of counsel because his counsel failed to 

adequately cross-examine, failed to object to a portion of the 911 

call recording, and failed to review photos with him. State v. 

Otero Torres, slip op. at 1. 

By unpublished opinion filed November 21, 2024, the 

Court of Appeals, Division II, affirmed the convictions. See 

unpublished opinion, Otero Torres, slip op. at 1, 9, 11, 12, and 

13. Otero Torres relies on the facts as presented in the Court's 

Opinion and as contained in his Brief of Appellant at 9-23. 

Otero Torres petitions this Court for discretionary review 

pursuant to RAP 13 .4(b ). 
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E. ARGUMENT WHY REVIEW SHOULD BE 

ACCEPTED 

The considerations that govern the decision to grant review 

are set forth in RAP 13 .4(b ). Petitioner believes that this court 

should accept review because the decision of the Court of 

Appeals is in conflict with a decision of the Supreme Court; is 

in conflict with a published decision of the Court of Appeals. 

RAP 13.4(b)(l ), (2). 

1. CONSENT TO SEARCH THE TRUCK WAS NOT 

VOLUNTARILY OBTAINED. 

Generally, warrantless searches and seizures are per se 

umeasonable and violate the Fourth Amendment of the United 

States Constitution and article I, section 7 of the Washington 

Constitution. State v. Garvin, 166 Wn.2d 242, 249, 207 P.3d 1266 

(2009). A warrantless search is per se umeasonable unless it falls 

within one or more of a few "jealously and carefully drawn" 

exceptions to the warrant requirement. Garvin, 166 Wn.2d 242, 

249, 207 P.3d 1266 (2009) (quoting State v. Duncan, 146 Wn.2d 

166, 43 P.3d 513 (2002); State v. Johnson, 128 Wn.2d 431, 446-
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47, 909 P.2d 293 (1996). Any exception to the warrant 

requirement 1s "jealously and carefully drawn." State v. 

Winterstein, 167 Wn.2d 620, 628, 220 P.3d 1226 (2009). The 

relevant exceptions in this case are: (1) Terry stops; (2) searches 

incident to a valid arrest; (3) plain view; and ( 4) consent. Garvin, 

166 Wn.2d at 249-50; State v. O'Neill, 148 Wn.2d 564, 588, 62 

P.3d 489 (2003). 

"The State bears a heavy burden to show the search falls 

within one of these 'narrowly drawn' exceptions." Garvin, 166 

Wn.2d at 250 (quoting State v. Jones, 146 Wn.2d 328, 335, 45 

P.3d 1062 (2002)). 

Lawful consent is one of the few recognized exceptions to 

the warrant requirement. State v. Bowman, 198 Wn.2d 609, 618, 

498 P.3d 478 (2021). " Article I, § 7 and the Fourth Amendment 

prohibit warrantless searches, and while validly obtained consent 

is an exception to the warrant requirement, the prosecution bears 

the burden of proving "the consent was freely and voluntarily 
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given." State v. O'Neill, 148 Wn.2d 564, 588, 62 P.3d 489 (2003); 

U. S. Const. amend. 4; Const. art. I, § 7. 

The Supreme Court has set out three requirements for a 

valid consensual search: (1) the consent must be voluntary, (2) the 

consent must be granted by a party having authority to consent, 

and (3) the search must be limited to the scope of the consent 

granted. State v. Hastings, 119 Wn.2d 229, 234, 830 P.2d 658 

(1992); State v. Reichenbach, 153 Wn.2d 126, 131, 101 P.3d 80 

(2004). 

The consent exception requires the State to show that the 

consent to search is voluntary. State v. Garner, 26 Wn.App.2d 

654, 529 P.3d 1053 (2023). Voluntary consent is measured by the 

totality of circumstances, including factors such as whether 

Miranda warnings were given, the level of education and 

intelligence of the individual, and whether he or she has been 

advised of the right to consent. O'Neill, 148 Wn.2d at 588-89. 

Voluntary consent can be given in a custodial situation, but "any 
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restraint is a factor to consider." Id. at 589. 

Here, the totality of circumstances indicated that Mr. Otero 

Torres did not freely and voluntarily consent to the search of the 

truck. Consent must be evaluated under the totality of the 

circumstances. This requires the court to determine whether or not 

Miranda warnings were given prior to the alleged consent. The 

totality-of-the-circumstances test also requires the court to 

evaluate the person's degree of education and intelligence, 

whether s/he had been advised of the right to refuse consent, and 

any restraint imposed. State v. Smith, 115 Wn.2d 775, 789, 801 

P.2d 975 (1990). 

Here, Mr. Otero Torres did not freely and voluntarily 

consent to the search of his truck. 

First, the State presented no testimony regarding Mr. Otero 

Torres' degree of intelligence or education and the court made no 

findings regarding his level of education or intelligence. lRP at 

19-37; CP at 215-19. This absence of findings must be held 
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against the State. State v. Armenta, 134 Wn.2d 1, 14, 948 P.2d 

1280 (1997); State v. Byrd, 110 Wn. App. 259, 265, 39 P.3d 1010 

(2002); State v. Westvang, 174 Wn. App. 913, 916, n. 4, 301 P.3d 

64 (2013). 

Second, Mr. Otero Torres was described as intoxicated at 

the time he was pulled over. lRP at 26. The court nevertheless 

found that his statements were admissible and were knowingly, 

voluntarily, and intelligently made and that alcohol did not affect 

his ability to understand or give consent. lRP at 109, 110; CP at 

211-14 (CrR 3.5 Findings of Fact and Conclusions of Law). Mr. 

Otero Torres submits, however, that the level of intoxication 

indicates that Mr. Ortero Torres was highly intoxicated, at least 

during the time of the 911 calls. 

Third, at least four officers in three different vehicles were 

on the scene and the police had taken Mr. Otero Torres out of the 

truck using a "high risk stop" method and had restrained Mr. 

Otero Torres in handcuffs at the time that he allegedly consented. 
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l RP  at 43 4RP at 449, 459. 

Each of these factors m O'Neill weighs against the 

voluntariness of Mr. Otero Torres's acquiescence to the police 

search of his truck. O'Neill, 148 Wn.2d at 588-90. 

For the foregoing reasons, this Court should accept review 

and remand to the trial court with the direction to vacate the 

conviction. 

F. CONCLUSION 

For the foregoing reasons, this Court should grant review to 

correct the above-referenced errors in the unpublished opinion of 

the court below that conflict with prior decisions of this Court and 

the courts of appeals. 

Certificate of Compliance: This document contains 1881 

words, excluding the parts of the document exempted from the word 

count by RAP 18.17.the petition exempted from the word count by 

RAP 18.17. 
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Respectfully submitted, 
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Of Attorneys for Juan Otero Torres 
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